
 

Date: September 3rd, 2019 
To: Orca Task Force 
From: Earth Law Center  
Re: Comments on the Salish Sea & Southern Resident Campaign Orca Task Force  
 
These comments regarding the Southern Resident Orcas (SRO) and recommended actions for long-term 
recovery are submitted on behalf of the Earth Law Center (ELC). We thank the Orca Task Force for their 
active efforts to protect and restore the SRO population through collaboration and the removal of life 
threatening stressors. Since joining the list of Endangered Species the SRO numbers have continued to 
decline despite some of the actions currently being taken and enforced to reduce noise pollution, water 
contaminants, and increase food availability. For the reasons described in this letter Orca rights and legal 
representation is the answer to restoring healthy population numbers.  
 
About Earth Law Center and Coalition Members  
 
Earth Law Center is a 501(c)3 non-profit organization working to transform the law to recognize, honor 
and protect Nature’s inherent rights to exist, thrive and evolve. The heart of the ELC approach is to seek 
legal personhood for ecosystems and species, a designation similar to that given to corporations in U.S. 
law, and one that if done well will imply both rights for the entities so designated and responsibilities on 
the part of human beings and societies to respect those rights. 
 
ELC is leading a coalition in support of rights for the Southern Resident Orcas. This diverse coalition, 
together, created a declaration (attached) highlighting their belief and recognition of the Orcas inherent 
rights and urging immediate action to address their threats to life. This Coalition includes: Legal Rights 
for the Salish Sea, Gig Harbor, WA; Dam Sense, Port Angeles, WA; Orca Network, Freeland, WA; 
Toledoans for Safe Water; Boulder Rights of Nature; Community Environmental Legal Defense Fund, 
USA; Friends of Brooks Point, Pender Island, BC, Canada; Pender Ocean Defenders, Pender Island, BC, 
Canada; Democracy Awakening, Bellingham, WA; Rethink Captivity, Seattle, WA; Save Our Whales, 
Pender Island, BC, Canada; and the Endangered Species Coalition. The coalition includes over thousands 
of community members locally and internationally. To date, our campaign has been featured in over 10 
news articles, and our petition (Appendix A) has reached over 4,400 signatures in support of Rights for 
the Southern Resident Orcas. 
 
Recommendation 
  
The Earth Law Center, in partnership with a coalition of the previously stated NGO’s, scientists, experts, 
and community groups from both Canada and the United States, urge the Orca Task Force to recognize 
the legal rights of the Southern Resident Orcas (SRO). Recognition of their inherent rights and legal 
representation in decisions that inevitably affect the Orcas emotional, mental, and physical health is 
essential to ensure their survival and repopulation. Legal representation gives Orcas a say in policy 
decisions in the form of a representative speaking on behalf of the Orcas’ best interest. With legal 
representation the SROs will be included along with fishermen, hydroelectric, farmers, industry, and other 
stakeholders involved in decisionmaking processes that inevitably affects the health of the SRO.  
 

1. The Orca Task Force should recognize the Orcas inherent rights and ensure their 
representation. The Task Force can support, recommend and implement a new framework that 

https://static1.squarespace.com/static/55914fd1e4b01fb0b851a814/t/5d6eeb22c8bd470001257223/1567550242545/SRO+Articles+%281%29.pdf
https://static1.squarespace.com/static/55914fd1e4b01fb0b851a814/t/5d6eeb22c8bd470001257223/1567550242545/SRO+Articles+%281%29.pdf
http://legalrightsforthesalishsea.org/petition/


 

recognizes the Southern Residents have inherent rights and requires representation in 
management decisions. Orcas, and all other species possess the inherent right to live, thrive, and 
be free from extinction. The rights of the Southern Resident Orcas include, but are not limited to, 
the right to:  

i. Life 
ii. Autonomy 

iii. Culture 
iv. Free and safe passage 
v. Adequate food supply from naturally occurring sources 

vi. Freedom from conditions causing physical, emotional or mental harm, including 
a habitat degraded by noise, pollution and contamination. 

a. Precedent already exists in the form of “trusteeship.” The United States Congress can 
authorize a “trustee” for nonhumans, with express power to take legal or administrative 
action to protect their beneficiaries. Current law does just that, requiring the President to 
designate those federal officials who are to act on the behalf of the public as trustees for 
“natural resources” that fall under federal sovereignty. Such is the case with NOAA and 
trusteeship over marine mammals.  

1

b. The Orca Task Force can implement guardianship. In order to ensure the Orcas’ 
rights and needs are respected, we recommend representation of the Orcas’ interests in 
decisions and disputes. Just as children and the disabled have Guardians to act on their 
behalf, we must ensure the same for the Orcas. This makes it possible to ensure that the 
Orcas’ have a “seat at the table” and that their rights, interests, and needs are equally 
considered in policy and management decisions without undue influence of outside 
interests or self-interest. 

i. Guardians have a legal responsibility to protect and act on behalf of the living 
being, that is, in this case the Southern Residents. It is their duty to protect the 
integrity and diversity of the living being, and to defend the living being from 
activities that may cause harm. Guardians for the SROs would be able to 
advocate against parties directly affecting the Orcas' rights, their health, and 
overall well-being. Guardians can also participate in any legal process affecting 
the SROs rights, for example appearing before legislation forming bodies to 
elucidate how the proposed actions will affect the health and wellbeing of the 
Orcas, e.g. the Orca Task Force. Guardians will develop or review any relevant 
guidelines, monitor the health of the Orcas, monitor compliance with applicable 
laws and treaties, and represent the Orcas in disputes.  

c. The Orca Task Force can ensure representation. One way the Orca Task force can 
ensure representation for the Orcas is by recommending to the Governor that we instill 
representation in our current governance frameworks. For example, to realize their right 
to an adequate food supply the Orca must be heard as a stakeholder in fishery allocations. 
The population has an inherent right to their necessary 662 Chinook catches a day. 
Therefore, fishery allocations should be created and adjusted based on this necessity.   2

1 Stone, Christoper D., “Should Trees Have Standing? Towards Legal Rights for Natural Objects.” Southern 
California Law Review, 45 (1972): 450-501. 
2 Lacy, R. C., et. al, Evaluating anthropogenic threats to endangered killer whales to inform effective recovery plans. 
2017. Scientific reports, 7(1), 14119, (“Lacey 2017”). 



 

2. Recognition of the Orcas rights and interests ensures greater protection and recovery. Since 
1998, 41 orcas have been born and survived, but in the same time period 76 orcas have died or 
gone missing, this is a net loss of 35.  In 2005, the EPA and NOAA recognized the obvious 

3

decline of the SROs and listed them as endangered under the Endangered Species Act (ESA). The 
J, K, and L pod numbers continue to decline even with the legal protections granted under the 
ESA. Only 73 Southern Resident Orcas remain, the lowest count in the last thirty years. 
Protections under the ESA are not being upheld by law, the outlined Critical Habitat continues to 
be ‘adversely modified’ with noise pollution from passing sea vessels that inhibit communication 
amongst pod members and interfere with the echolocation used to hunt and catch salmon. The 
recognition of the SROs inherent rights will elist legal measures to protect those rights. Legal 
representation will ensure their rights are being upheld in court and given equal consideration as 
competing rights; setting the needs of the ecosystems upon which the SROs and human depend, 
at the forefront of the extinction crisis.  

a. The right to an adequate and naturally occurring food supply. The right to life entails 
the right to an adequate and naturally occurring food supply. SROs were found to require 
662 daily catches of Chinook Salmon to maintain a healthy weight and optimal bodily 
functions.  The four lower Snake River dams have caused major reductions in annual 4

Chinook Salmon populations, aiding in the listing of the Chinook Salmon themselves as 
Endangered through the ESA and NOAA. SRO were listed as endangered in 2005 and 
wild salmon runs in the Snake River Watershed were listed ten years prior, ESA and 
NOAA have a legal obligation to recover population numbers, and have failed to do so. 
Legal representation, a standing to sue on the basis of their own preservation, will ensure 
the rights of life, including an adequate food supply.  5

b. Freedom from conditions causing physical, emotional or mental harm, including a 
habitat degraded by noise, pollution and contamination. Noise travels five times 
faster in water and spreads rather than dissipating, creating a boisterous environment even 
from far off ships.  Noise pollution interferes with communication between pod 

6

members, especially at extended distances. The SROs hunt for Chinook with 
echolocation clicks through the water listening for the bounce back of sound.  High levels 

7

of sea traffic from the Port of Vancouver, the largest port on the West Coast of North 
America, and other vessels for fishing, leisure, and whale watching; all contribute to the 
noise pollution that makes hunting the already limited supply of salmon very difficult. 
With even the presence of boats the SROs are known to stop foraging and travel, adding 
to the issue of food scarcity.  

3 Orca Network, Births and Deaths, at 
https://www.orcanetwork.org/Main/index.php?categories_file=Births%20and%20Deaths, Accessed September 3rd, 
2019.  
4 Lacey 2017, supra.  
5 This is not to say that the Orcas do not have standing based on their inherent rights even absent an express statutory 
provision recognizing standing.  
6 Mapes, Lynda V., Hostile Waters, 2019, Seattle Times, at 
https://projects.seattletimes.com/2019/hostile-waters-orcas-noise/.  
7 Tennessen, Jennifer B., et. al, Kinematic signatures of prey capture from archival tags reveal sex differences in 
killer whale foraging activity, Journal of Experimental Biology 2019 222: jeb191874 doi: 10.1242/jeb.191874 
Published 4 February 2019, at http://jeb.biologists.org/content/222/3/jeb191874.abstract.  

https://www.orcanetwork.org/Main/index.php?categories_file=Births%20and%20Deaths
https://projects.seattletimes.com/2019/hostile-waters-orcas-noise/
http://jeb.biologists.org/content/222/3/jeb191874.abstract


 

c. Diminishing levels of contaminants and pollutants throughout the range of the SROs 
and the range that their food source, Chinook Salmon is necessary for the preservation of 
the SROs. Pollutants concentrate in apex predators, such as the SROs, from the large 
number of salmons they consume. Contaminants compile in their blubber and when faced 
with stressors such as lack of food, fat stores are broken down and a rush of toxins enters 
the whale’s bloodstream causing adverse health effects.   

8

d. Increasing Chinook Salmon. Lacy et. al. research on Evaluating anthropogenic threats 
to endangered killer whales to inform effective recovery plans, suggested that by 
increasing numbers by 15% and reducing undersea cacophony to half of what it is today, 
would result in a 2.3% annual increase in Orca populations.  Recovery efforts that 

9

encompass a variety of short-term and long-term solutions will have the greatest impact 
on increasing chinook salmon populations. Any recovery action plan should address 
habitat restoration, predator management, removal of migration barriers, and alternative 
measures for upstream migration.  

3. Our recommendation is in line with the indigenous peoples worldview. The traditional 
worldview of indigenous cultures has placed great innate value on ecosystems and the species 
that inhabit them. Rights for the SROs is in line with these ancient indigenous beliefs, and their 
understanding of the connection between humans and nature to be equal in value.  

a. The Lummi tribe is located along the Salish Sea and considers the Orcas, or qw’e lh’ol 
mechen in their native tongue, “relations who live underwater.”  Lummi people consider 10

the SRO to be part of their family and have inherent rights. The Lummi tribe has gone to 
extensive efforts to protect the Salish Sea Orcas, as well as their specialty food source, 
Chinook. They continue to fight for the release of Lolita/ Tokitae, a Salish Sea Orca 
brought into captivity in 1970, believing it is their sacred duty to do so. The Lummi work 
to repair salmon runs, and the Salish Sea ecosystem to restore the abundant and 
flourishing habitat.  

b. Principle 22 of the Rio Declaration on Environment and Development stems from the 
ancient practices and beliefs of the indigenous people “ there are three rights for every 
member of the Earth community: the right to be, the right to habitat, and the right to 
fulfill its role in the ever-renewing processes of the Earth Community.”  Principle 22 11

incorporates Buddhist philosophies that we, humans, exist within the context of 
interrelationships amongst other humans and all living beings and natural environments.  12

c. Under the Tutohu Whakatupua Treaty Agreement New Zealand gave legal status to the 
Whanganui River which is to be protected with dual guardianship from the Crown and 
Whanganui River iwi, the indigenous group known as the people of the river.  This 13

8 Lacey 2017, supra. 
9 Id.  
10 Lummi Nation, Sacred Sea: for a living Salish Sea, at https://sacredsea.org/qwelholmechen/.  
11 The Rio Declaration on Environment and Development (1992), at 
http://www.unesco.org/education/pdf/RIO_E.PDF.  
12 Barbara Paterson; Ethics for Wildlife Conservation: Overcoming the Human–Nature Dualism, BioScience, 
Volume 56, Issue 2, 1 February 2006, Pages 144–150, 
https://doi.org/10.1641/0006-3568(2006)056[0144:EFWCOT]2.0.CO;2, p.147  
13 rter.pdf. 288 Te Awa Tupua (Whanganui River Claims Settlement) Bill, Government Bill 129—2, 
http://www.legislation.govt.nz/bill/government/2016/0129/latest/whole.html#DLM6830851 

https://sacredsea.org/qwelholmechen/
http://www.unesco.org/education/pdf/RIO_E.PDF


 

treaty is especially important because of the legal status given to the river and the 
recognition of the spiritual connection between the river and the iwi.  

d. In May 2019, the Yurok Tribal Council passed a Resolution “establish[ing] the Rights of 
the Klamath River to exist, flourish, and naturally evolve; to have a clean and healthy 
environment free from pollutants; to have a stable climate free from human-caused 
climate change impacts; and to be free from contamination by genetically engineered 
organisms.” The Resolution further provides, in part, that the Tribal Council “will adopt 
an ordinance establishing Tribal law which will grant the Klamath River, its ecosystems, 
and species the rights of personhood, thus granting standing in causes of action against 
entities inflicting harm in violation of the Klamath River, its ecosystem, and species 
rights.”  14

4. Support already exists through domestic law. The United States has several federal 
environmental protection laws including the Clean Water Act (CWA), National Environmental 
Policy Act (NEPA), and Endangered Species Act (ESA), but all have been unable to prevent 
widespread environmental degradation from forces such as climate change, depleted waterways, 
and mass extinction.  This includes the Southern Resident Orcas, whom were listed as 

15

endangered in the United States in 2005. Many municipalities are beginning to create their own 
local legislation for Rights of Nature to protect their essential ecosystems and the irreplaceable 
biodiversity from which their community inherently values.  

a. In 2014, San Francisco passed the Free and Safe Passage for Whales and Dolphins in 
San Francisco’s Coastal Waters.  This is a resolution supporting free and safe passage 

16

of cetaceans and to be free of captivity in the San Francisco waters. Malibu passed the 
Marine Life Proclamation,  encourages global support for people to do everything within 

17

their power to protect and preserve the oceans where whales and dolphins reside, and 
resolved that whales and dolphins have the right to free and safe passage. Santa Monica 
passed the Sustainability Rights Ordinance,  and the Rights of Nature have been 

18

recognized by over two dozen municipalities in the United States.  
b. Marine Mammal Protection Act prohibits the taking- as defined in the ESA, of any 

marine animal without a permit. With legal representation, SRO would have the ability to 
review permits and have legal standing to dispute approval of any action that could 
significantly disrupt any and all rights allocated to them.  

5. Support and precedent exists through international law. Rights of Nature is being recognized 
in policies throughout the world as a solution to degrading ecosystem health and the decline of 
thousands of species.  

14 Resolution No. 19-40 of the Yurok Tribe, 2019. http://files.harmonywithnatureun.org/uploads/upload833.pdf. 
15 See e.g. Jeremy P. Jacobs, Battle-tested Lobbyist Wants to Win Legal Rights for Nature, GREENWIRE (Aug. 15, 
2013), available at: www.eenews.net/stories/1059986061. 
16 Earth Law Center, Ocean Rights examples, 2019, at 
https://static1.squarespace.com/static/55914fd1e4b01fb0b851a814/t/5c47d83d0e2e728dffee89a2/1548212285984/O
cean+Rights+Examples.pdf. 
17 Marine Life Proclamation, Malibu, California, 2014, see 
http://www.malibutimes.com/news/article_818a65fa-9ff0-11e3-87eb-001a4bcf887a.html.  
18 An Ordinance Of The City Council Of The City Of Santa Monica  
Establishing Sustainability Rights, see 
https://www.smgov.net/departments/Council/agendas/2013/20130312/s2013031207-C-1.htm.  

http://files.harmonywithnatureun.org/uploads/upload833.pdf
https://static1.squarespace.com/static/55914fd1e4b01fb0b851a814/t/5c47d83d0e2e728dffee89a2/1548212285984/Ocean+Rights+Examples.pdf
https://static1.squarespace.com/static/55914fd1e4b01fb0b851a814/t/5c47d83d0e2e728dffee89a2/1548212285984/Ocean+Rights+Examples.pdf
http://www.malibutimes.com/news/article_818a65fa-9ff0-11e3-87eb-001a4bcf887a.html
https://www.smgov.net/departments/Council/agendas/2013/20130312/s2013031207-C-1.htm


 

a. In 2008, Ecuador amended its constitution to recognize the inalienable rights of 
ecosystems to exist and flourish, allowing guardians to enforce these rights.  In New 

19

Zealand, an agreement between the Whanganui River iwi and the Crown government 
recognized the Whanganui River and Te Urewera National Park as legal entities 
appointing guardians to protect the ecosystems health and well-being.  India has recently 

20

declared animals as legal entities with a “distinct legal persona with corresponding rights, 
duties, and liabilities of a living person.”  Guardians now uphold animal rights that 21

include load limits, feeding requirements, housing, and other restrictions spelled out in 
the 104 page judgment.  

b. Over twenty countries have made constitutional or national law amendments to include 
Rights of Nature as seen on the United Nations Harmony and Nature website.  22

c. Further discussion and frequently asked questions are included in Appendix B. 
 

Conclusion 

We recommend the Orca Task Force (OTF) recommend to the Governor a new framework that 
recognizes the Southern Resident Orcas have inherent rights and requires representation in 
management decisions. The SROs must be granted legal standing and representation in order to ensure 
human interests do not continue to outweigh the needs of the SROs. This legal standing recognizes the 
intrinsic value of the Orcas apart from human use and benefit. Legal representation creates accountability 
mechanisms to enforce the necessary actions to save and recover the SROs population. In light of the loss 
of three SROs, and the Trump administrations attack on the Endangered Species Act, the Orca Task Force 
can take proactive action to further prevent loss to the SRO population. This proactive step, is indeed, 
implementing a solution outside the current framework which has led to their decline in the first place. 
The Southern Resident Orcas have inherent rights to exist, and we have a responsibility to recognize and 
protect their rights. 

 

 

 

 

 

 

 

19 Constitution of the Republic of Ecuador (2008), at 
http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html. 
20 Christopher Finlayson, “Whanganui River Agreement Signed,” NEW ZEALAND GOV'T (Aug. 30, 2012), at 
www.beehive.govt.nz/release/whanganui-river-agreement-signed. 
21 Nambiar, Varun, India court rules in favor of legal person status for all animals, Jurist, June 3, 2019, at 
https://www.jurist.org/news/2019/06/india-court-rules-in-favor-of-legal-person-status-for-all-animals/#.  
22 Harmony with Nature Initiative, see http://www.harmonywithnatureun.org/rightsOfNature/.  

http://www.beehive.govt.nz/release/whanganui-river-agreement-signed
https://www.jurist.org/news/2019/06/india-court-rules-in-favor-of-legal-person-status-for-all-animals/#
http://www.harmonywithnatureun.org/rightsOfNature/


 

Appendix A 

Declaration of the Rights of the Southern Resident Orcas 

We, the peoples and natural communities of the Salish Sea, do DECLARE the following: 
Eight million people and the survival of countless species depend on a healthy Salish Sea. Yet 

human-induced impacts such as climate change, ocean acidification, increased shipping traffic, dams and 
other fish passage barriers, as well as wastewater and sewage runoff, have contributed to the pollution and 
degradation of the Salish Sea. 

The Southern Resident Orcas are critically endangered with only 75 remaining at the time of this 
declaration (December, 2018). Their survival is dependent on healthy and functioning ecosystems 
including the Salish Sea, the Fraser River Watershed, the Columbia River Basin, and the lower Snake 
River Watershed. 

Our legal system has proven inadequate in addressing the threats to these ecosystems and to the 
Southern Resident Orcas. Therefore, we need to join other communities and governments worldwide in 
adopting a new framework for environmental protection based upon the recognition that Nature has 
inherent rights and should be heard as a real party and interest in legal actions affecting her rights. 

Despite being protected in the United States and Canada as endangered or at risk species, the 
Orcas do not have a legal right to life. As a result, human interests have outweighed protection and 
necessary action to recover the species, and the Orcas are not considered a party or stakeholder in policy 
decisions that may affect their health and life. 

Because the Southern Resident Orcas do not acknowledge the border between the United States 
and Canada, or the difference between such governments and Tribal and First Nations, collective and 
collaborative action is needed to recover the species. 
Therefore, we do PROCLAIM that: 

Nature and all living beings have inherent rights to exist, flourish, evolve, and regenerate, and to 
restoration, recovery and preservation. This includes the Southern Resident Orcas and the Salish Sea. 
The rights of the Southern Resident Orcas include, but are not limited to, the right to: 

~Life 
~Autonomy 
~Free and safe passage 
~Adequate food supply from naturally occurring sources 
~Freedom from conditions causing physical, emotional or mental harm, including a habitat 

degraded by noise, pollution and contamination. 
We have a responsibility to conserve, protect and defend Nature, the Southern Residents and the 

Salish Sea. We need a transformational shift in our behavioral, societal, and economic relationships, as 
well as our governance, in order to live in harmony with Nature. 
 In accordance with our connection and interdependence with the Salish Sea, we DEMAND the 
following: 



 

~That national, state, provincial, and local governments and their citizens follow the Tribal and 
First Nations in recognizing the inherent rights of the Southern Resident Orcas and the ecosystems upon 
which they depend. 

~The immediate creation of a stewardship board for the Salish Sea based on a Rights of Nature 
framework, including guardian representation for the Southern Resident Orcas. 

~ Immediate actions to support the Southern Residents’ needs and address the main threats to 
their survival, which scientists have identified as prey availability, vessel and noise disturbance, and 
pollution. 
Immediate actions include: 

~Restoring wild Chinook salmon populations and their habitats so that the Southern Residents 
may enjoy their right to life and right to an adequate food supply from naturally occurring sources. 

~Reducing noise and disturbance in Southern Resident Orca habitat so that they may enjoy their 
rights to life, to free and safe passage, to freedom from conditions causing physical, emotional or mental 
harm, and to autonomy. 

~Decreasing the level of pollution and contaminants throughout the range of Southern Resident 
Orcas so that they may enjoy their right to life and right to freedom from conditions causing physical, 
emotional or mental harm. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

Appendix B  

Frequently Asked Questions 

Why do the Orcas have rights in the first place? 

Rights of Nature is about the recognition of already existing rights. Just as we say humans have inherent 
rights for existing, so too does all life have inherent rights for being. 

Thomas Berry argues that “Rights originate where existence originates. That which determines existence 
determines rights.” Ignorance of the rights of the Southern Resident Orca is equivalent to denying its 
existence. It is equivalent to denying all that we know about them and their intelligence. Southern 
Resident Whales experience a variety of emotions, have a sense of self-identify, and communicate as 
cultural beings. Tom White, director of the Centre for Ethics and Business at Loyola Marymount 
University says, "...science has shown that individuality, consciousness and self-awareness are no longer 
unique human properties.” 

Orcas have the second-biggest brains among all ocean mammals, weighing as much as 15 pounds. It's not 
clear whether they are as well-endowed with memory cells as humans, but scientists have found they are 
amazingly well-wired for sensing and analyzing their watery, three-dimensional environment.  Bigger 23

animals typically have bigger masses of brain cells, but scientists use brain-weight-to-body-weight ratios 
as a rough measure of intelligence. Orcas' brains are 2 1/2 times average -- similar to those of 
chimpanzees.  However, brain size is only a small reason why scientists believe these animals are highly 24

sentient beings.  

Sentience is the capacity to feel, perceive or experience subjectively.  In the philosophies of animal 25

welfare and rights, sentience implies the ability to experience pleasure and pain. Orcas are emotional 
beings, they can process feelings of happiness and sadness, curiosity, self-awareness and social dynamics. 
Emory University neurobiologist Lori Marino says, “The limbic system of their brain is so large that it 
erupts into the cortex to form an extra paralimbic lobe. This leads researchers to believe that Orcas are 
capable of mixing emotional and cognitive thinking.” In addition, spindle neurons associated with an 
organism’s ability to “recognize, remember, reason, communicate, perceive, adapt to change, problem 
solve and understand” have been isolated in the brains of both whales and dolphins, which suggests that 
whales do a lot more thinking than previously thought. 

Orca pods are led by females, and in the case of the Southern Residents,  a deeply embedded matrilineal 
organization within a larger community. These are some of the most complex family structures in the 
animal kingdom. Their young stay with them for life and they have developed specific sonor clicks, 
pulses and whistles for communication within each individual group. This means each pod has its own 
dialect. They use body language to show affection and send messages to others, they live to a ripe old age, 
their hunting techniques are passed down through generations, they protect their young, ill and injured, 
just like we do.  

What do “rights” give people, corporations and animals? 

Stephen L. Burr explains “rights” in Toward Legal Rights for Animals.  

23 Kevin Spear, Phys Org, https://phys.org/news/2010-03-smart-killer-whales-orcas-2nd-biggest.html 
24  Kevin Spear, Phys Org, https://phys.org/news/2010-03-smart-killer-whales-orcas-2nd-biggest.html 
25 http://www.merriam-webster.com/dictionary/sentience 

https://en.wikipedia.org/wiki/Subjectivity
http://www.merriam-webster.com/dictionary/sentience


 

“In a society such as ours, where formal interhuman and human governmental relationships are controlled 
by laws, the amount of protection one receives is a function of the legal rights one holds. Fundamentally, 
a legal right involves the assurance by society that when another person acts inconsistently with a right 
that you hold, an authoritative public body will give some amount of consideration to your protest.  

26

 
Real protection in our legal system, then, involves more than protection as mere property. It involves the 
right to be heard, the right to be treated as having a unique worth. Such protection has not been limited 
exclusively to humans. Corporations, ships and governmental entities all are granted legal identity.  

27

Obviously, these non-human parties could not appear in court to seek remedy for injuries unless human 
spokesmen could argue in their behalf. Yet we have been willing to confer on them the status of 
rights-holders because we have made the judgment that they are sufficiently unique and valuable to 
deserve protection in and of themselves.  

28

 
We should recognize this value and give animals at least a qualified right to protect themselves. Within a 
limited area they should have access to courts through legal guardians to assert their interests.” 
 
Why not use existing “solutions” like environmental laws and regulations? How will legal rights 
save Southern Resident Orcas? 

Despite international laws and agreements designed to sustain and protect the ocean, marine biodiversity 
and health is in decline. This is because we largely value the ocean as resource and property, rather than a 
life-giving partner. As a result, current environmental laws still allow pollution and degradation, slowing 
environmental decline rather than preventing or restoring environmental health. Over 113 marine species 
are considered “at risk or vulnerable to extinction.” And despite its listing under the Endangered Species 
Act in 2005, the Southern Resident population continues to decline, with 75 individuals left.  

Whales that live off the coast of Seattle, Tacoma and other cities are effectively urban whales buffeted by 
municipal and industrial waste, and the occasional spillage from wastewater treatment plants into the 
ocean. Killer whales carry some of the highest levels of pollution of any marine animal. Boeing disclosed 
this spring that over the past five years it had discharged highly toxic PCBs into the Duwamish River, 
which flows into Puget Sound, thousands of times over the legal limit.  

The Orcas are also facing a new threat. The Canadian government and Kinder Morgan wish to expand the 
controversial Trans Mountain Pipeline, doing so would multiply oil tanker traffic through the Orcas’ 
habitat by seven times, according to some estimates, and expose them to excessive noise and potential 
spills.   29

Legal rights for the Southern Resident Orcas will ensure an equal opportunity to flourish and exist, allow 
them to live in harmony with people, have access to all that sustains them, especially Chinook Salmon, 
and to live without the disastrous side-effects of manmade chemicals and development. And despite our 
current laws and regulations, they are still facing very severe threats to their livelihood. By giving Orcas 

26 C. Stone, SHOULD TREES HAVE STANDING? 11 (1974). 
27 Id. at 17. 
28 See, Z. Chafee and E. Re, CASES AND MATERIALS ON EQUITY 935-63 (5th ed. 1967). 
29 New York Times July 9th, 2018; https://www.nytimes.com/2018/07/09/science/orcas-whales-endangered.html 



 

their legal rights we are giving them a chance to replenish their populations, live healthfully, and 
peacefully, before it is too late. 

In what ways will this be beneficial for the future of our communities? 

Over 8 million people live in the communities surrounding the Salish Sea. Their lives and well-being 
depend on the health of the Salish Sea and its inhabitants. It provides the oxygen we breathe, absorbs and 
sequesters climate change causing carbon dioxide emissions, provides protection from extreme weather 
events and provides a source of food and livelihoods. 

Local communities will now have the right to defend and protect Southern Resident Orcas and hold those 
accountable for violating the community’s rights to a healthy Salish Sea environment. In addition, local 
communities will have the responsibility to be good stewards for future generations. It has been proven 
that Marine Protected Areas reduce poverty, build food security, create employment and protect coastal 
communities from the adverse effects of climate change. 

Will rights for the Southern Resident Orca prevent further economic growth or negatively impact 
our GDP? 

It is important to note that legal rights does not cease development, but instead requires development to be 
made in a truly holistic, systemic, precautionary and rights-based way. Holistic and sustainable decisions 
benefit our economy.  

As an example, consider that: 

● The cumulative economic impact of poor ocean management practices costs USD 200 billion per 
year (UNDP, 2012).  

● A significant oil spill could cost WA state an average of $10.8 billion (based on 2006 estimates) 
and adversely affect 165,000 jobs.   

30

● In BC’s lower mainland aquatic near-shore services such as flood protection, water supply, and 
critical habitat for fish and other animals are estimated to provide between $30 and $60 billion in 
benefits each year. In Puget Sound, valuing 14 goods, services and benefits including climate 
regulation, pollination, water supply and treatment, nutrient cycling, and recreation, amongst 
others, shows between $10 and $80 billion are provided each year in benefits. As context, the 
GDP of BC and Washington combined was about $630 billion in 2012.  

31

● The Puget Sound region supports 88,000 tourism related jobs and generates $3 billion in 
spending. The value of the overall whale watching industry in Washington State is worth at least 
$65-$70 million annually, with an average annual growth rate of 3%. 

● Renewable energy sources have replaced the output of the Lower Snake dams several times over 
and the dams do not provide peaking power due to low flows and fish passage limitations.  

32

 

30  https://ecology.wa.gov/Spills-Cleanup/Spills/Oil-spill-prevention 
31 https://www.raincoast.org/wp-content/uploads/2016/10/Ch-3-What-is-an-Ecosystem-Worth.pdf 

32 https://damsense.org/bonneville-power/ 
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What does this mean for my property rights? 

Existing private property rights will not be infringed upon. However, it does eliminate “the authority of an 
owner to cause substantial harm to natural entities that not only exist as that property, but depend upon it. 
This approach sees humans committing to the stewardship of nature, where rights such as ownership are 
read in conjunction with responsibilities owed to nature. This conception of rights of nature, where 
humans have duties towards nature, is exactly what the movement aims for, where humans are a part of, 
not apart from, the earth community.”  33

What would this mean for whale watching, how will it affect employees and tourists? 

The whale watching industry will inevitably face stricter regulations if we are to truly give the Southern 
Residents the space and freedom they need to live life. It would mean less outings, less noise, less boat 
pollution and more space for the Orcas It would likely increase costs to tourists to visit the whales. 

However, it is important to recognize that without the SROs, the industry and whale watching tourism in 
the Puget Sound (and much of the Salish Sea) would cease to exist all together. The premise of whale 
watching is based upon a love, or at least an interest in the local species. If tourists want to experience a 
real and genuine interaction with the Orcas in their natural habitat, then the species must still exist. 
Overall, creating stricter regulations for the sake of Southern Residents, would in turn make whale 
watching a more desirable, memorable and authentic experience for all parties involved. 

What does this mean for human and indigenous rights? 

The establishment of rights of nature, and in this case, rights of the Southern Residents does not eliminate 
recognition of human rights. It means leveling the playing field so that not only corporations and humans 
have rights, but nature does also. All relevant stakeholders and their rights will be represented, including 
fishermen, industry, tourism, indigenous groups, and non-human species. 

When inevitable conflicts occur between human and Southern Resident Orca’s rights, the courts will 
resolve – as they do when there are conflicts between human rights today. 

Rights of nature is in line with indigenous culture’s traditional worldview. Rooted in indigenous 
knowledge is a deep respect and understanding that nature and humans are intimately connected, and 
nature and what it provides does not belong to just humans.  For centuries, indigenous peoples have lived 

34

in harmony with the ecosystems they are a part of.  
35

Where else has a “Rights of Nature” framework been implemented? 

● In 2010, a conference held on Cetacean Rights in Helsinki produced a Declaration on the Rights 
of Cetaceans for universal adoption.  

● The Marine Life Proclamation passed in Malibu in 2014 resolved that whales and dolphins have 
the right to free and safe passage and “encourages citizens of the world to do all within their 
power to protect them and preserve the oceans in which they were destined to spend their lives.” 

33 https://lib.ugent.be/fulltxt/RUG01/002/349/652/RUG01-002349652_2017_0001_AC.pdf 
34 United Nations General Assembly, Seventy-first session: Item 19 (h) of the provisional agenda, Sustainable 
development: Harmony with Nature, Aug. 1, 2016, p. 5, available at: http://bit.ly/UNHwN. 
35 Id. at 8. 
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● Also in 2014, San Francisco passed the “Free and Safe Passage of Whales and Dolphins in San 
Francisco’s Coastal Waters” Resolution supporting the free and safe passage of cetaceans in their 
waters and to be free from captivity. 

● Laws prohibiting cetaceans in captivity are growing internationally. 
● Over two dozen municipalities in the United States have passed local ordinances or resolutions 

recognizing the rights of nature, including Santa Monica; in 2014 passed the Sustainability Rights 
Ordinance that includes the right of the community to self governance and that the marine waters 
possessed the “fundamental and inalienable rights to exist and flourish.” 

● Ecuador, Bolivia and Mexico City now protect Rights of Nature in their constitutions or national 
law. 

● Recent New Zealand treaty agreements declare a river, national park, and sacred mountain as 
legal entities with “all the rights of a legal person.” 

● Colombia declared both the Atrato River and Colombia Amazon as a “legal entity subject to basic 
rights” through court decisions. 

● Galapagos Marine Reserve- includes the rights of nature as a guiding principle for management. 
Commercial fishing is prohibited, and fishing is limited to sustainable artisanal fishing. In 
Ecuador regulations have been passed as a result of the constitutional amendment, including the 
National Plan for the Conservation of Marine Turtles, the Protection of hammerhead sharks from 
bycatch and prohibitions on certain types of fishing gear. (For more on the Special Law of the 
Galapagos). 

● Court cases in Ecuador highlight how rights of nature improves enforcement and supports 
conservation efforts, especially in regards to the Galapagos. 

● The Belize Barrier Reef was recognized as a subject of rights. Adoption of an indefinite 
moratorium signed into law on 29 December 2017 to preserve the World Heritage site reef builds 
on earlier recognition of Nature as subject of rights. 

● A case in the Philippines successfully revoked a permit for oil exploration in the Tanon Strait (a 
marine protected area) and found that “there should be no questions of their [the petitioners] right 
to represent the resident marine mammals since the primary steward, the government, had failed 
in its duty to protect the environment pursuant to the public trust doctrine.” 

● Over 20 countries have some form of rights of nature law or judicial decision: 
http://www.harmonywithnatureun.org/rightsOfNature/ 

● Initiatives are growing internationally recognizing the rights of marine waters and species: 
www.earthlawcenter.org/oceanrights  
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