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September 23, 2016 
 
Dr. Jean-Pierre Wolff, Chair and Board Members 
Central Coast Regional Water Quality Control Board 
895 Aerovista Place, Suite 101 
San Luis Obispo, CA. 93401-7906 
VIA ELECTRONIC MAIL: Mary.Hamilton@waterboards.ca.gov   
 
Re: 303(d)/305(b) List Comments 
 
Dear Chair Wolff and Board Members: 
 
On behalf of Earth Law Center (ELC), which works for waterways’ rights to flow, we welcome the 
opportunity to submit these comments in support of inclusion of hydrologically-impaired (i.e., flow-
impaired) waterways in the region’s Integrated Report Category 4C. Such waterways include but 
are not limited to: the Salinas River, Santa Clara River, Carmel River and San Clemente Creek, Big 
Sur River, and Santa Maria River. This request is supported by the joint comments of California 
Coastkeeper Alliance and colleagues,1 which were co-authored by ELC’s Executive Director. 
 
We note at the outset that the San Diego Regional Water Quality Control Board (SD RWQCB) 
recently proposed listing 30 flow-impaired waterway segments in Category 4C of their Integrated 
Report. We attach our comments on these listings, and we urge the Central Coast RWQCB to 
follow the lead of the SD RWQCB, as well as US EPA and numerous other states, in similarly, 
properly identifying flow-impaired waters. We offer below support for this request. 
 
1. Full Compliance with Clean Water Act Sections 305(b) and 303(d) Require Listing for 

Hydrologically Impaired Waterways 
 

Clean Water Act (CWA) Section 305(b) 2 requires states to submit biennial reports that “shall 
include” significant data and information on the health of “all navigable waters,” for compilation 

                                                            
1 CCKA et al. Letter (Aug. 30, 2010); available in Staff Report Appendix J at: 
http://www.waterboards.ca.gov/water_issues/programs/tmdl/records/state_board/2010/ref4125.pdf.  
2 33 U.S. Code § 1315(b)(1); see also 40 CFR § 130.8. Section 305(b)(1) states that the biennial report “shall include”:  
“(A) a description of the water quality of all navigable waters in such State during the preceding year, with appropriate 
supplemental descriptions as shall be required to take into account seasonal, tidal, and other variations, correlated with 
the quality of water required….; 
(B) an analysis of the extent to which all navigable waters of such State provide for the protection and propagation of a 
balanced population of shellfish, fish, and wildlife, and allow recreational activities in and on the water; … 
(E) a description of the nature and extent of nonpoint sources of pollutants, and recommendations as to the programs 
which must be undertaken to control each category of such sources, including an estimate of the costs of implementing 
such programs.”  
As to this last point, the SWRCB itself has recognized flow alterations as a form of nonpoint source pollution, 
reinforcing the need to properly account for it in the Section 305(b) report. See, e.g., “Hydromodification, Wetlands and 
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and submission to Congress. EPA regulations further describe this requirement and its purpose, 
stating that the Section 305(b) report “serves as the primary assessment of State water quality” 
and as the basis for states’ water quality management plan elements, which “help direct all 
subsequent control activities.”3 States must use the Section 305(b) report to develop their annual 
work program under Sections 106 and 205(j).4 California’s Integrated Report accordingly must 
include an adequate Section 305(b) report in order for the state to develop meaningful water quality 
management plans that appropriately direct staff and resources to the most important control 
activities.  
 
As discussed further below, the Section 305(b) report must particularly include information 
regarding waterway flow, once again to ensure that the fundamental purpose of the Section in 
guiding workplanning is met. The provision of information regarding waterway flow is also called 
for by CWA Section 101, which sets the national objective of restoring and maintaining the 
“chemical, physical, and biological integrity of the Nation’s waters.” (Emphasis added.) The 
U.S. Supreme Court itself explicitly affirmed the importance of addressing physical elements of 
waterway health such as flow, stating that the distinction between water quality and quantity 
under the CWA is “artificial.”5  
 
By contrast with this direction, the Staff Report fails to develop an adequate Section 305(b) report, 
adopting reporting rules that run afoul of the CWA by completely avoiding Category 4C entirely.6  
The Staff Report states that waters will be identified only if they are impaired by a pollutant or if 
they fully support uses. All other waters are placed under the category of “insufficient 
information.”7 By these artificial rules, Category 4 waters cannot be properly identified as required, 
and can only be listed under “insufficient information,” no matter how much data are available to 
support impairment identification. US EPA actually anticipated such an attempt to circumvent 
Category 4 listings; the agency stated in its most recent Listing Guidance that a “not enough data 
and/or information” category “should not be used when data and/or information is available about 
impairments due to pollution not caused by a pollutant,” adding that “such waters should be placed 
in Category 4C.”8 

                                                            
Riparian Areas Technical Advisory Committee: Recommendations to the SWRCB” (Dec. 6, 1994), at: 
http://www.waterboards.ca.gov/water_issues/programs/nps/tacrpts.shtml. Finally, we note for the record that the state’s 
Section 303(d) and 305(b) reports, due in 2012, are now four years overdue, contrary to the clear language of the CWA. 
3 40 CFR § 130.8(a). 
4 Id. 
5 PUD No. 1 of Jefferson County v. Washington Department of Ecology, 511 U.S. 700 (1994). 
6 Central Coast RWQCB, “Staff Report for Regular Meeting of December 8-9, 2016,” p. 4 (Aug. 18. 2016); at: 
http://www.waterboards.ca.gov/centralcoast/water_issues/programs/tmdl/303(d)_2014_attachments/staff_report_rb3_20
14_ir.pdf (Staff Report). The Staff Report also ignores California’s Category 3 (“information and/or data indicates 
beneficial uses may be potentially threatened”), giving the reason that the state has not yet developed a process to 
identify threatened waters, 44 years after the CWA first required states to do so. Id. at 5 and fn. 2. See, e.g., 40 CFR § 
130.7(b)(5)(i) (305(b) report includes “threatened” waterways). See also US EPA, Office of Water, “Information 
Concerning 2016 Clean Water Act Sections 303(d), 305(b), and 314 Integrated Reporting and Listing Decisions” (Aug. 
13, 2015), p. 1, at: https://www.epa.gov/sites/production/files/2015-10/documents/2016-ir-memo-and-cover-memo-
8_13_2015.pdf (referencing “CWA 303(d) regulatory obligations to identify impaired or threatened waters and to 
develop TMDLs for such waters”) (2015 Listing Guidance). Note that EPA Listing Guidance identifies Category 3 as 
including those waters with insufficient information to make a determination. California defines Category 3 differently, 
including waters for which there is information indicating that the beneficial uses may be threatened. Threatened waters 
must be listed on the 303(d) list. Id. 
7 Staff Report, supra, at 4. 
8 2015 Listing Guidance, p. 15. 
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Accordingly, for the state to offer an adequate Section 305(b) report to US EPA and Congress, it 
must include waterways impaired by pollution, including hydrologically impaired waterways, 
whether or not the waterways are also impaired by a pollutant. This information is critical for the 
state to set waterway protection priorities properly.9 
 
Further, proper identification of hydrologically impaired waterways is also important if the state is 
to fully comply with CWA Section 303(d). This section not only calls for identification of impaired 
and threatened waterways, but also requires the state to prepare a priority ranking of such waters, 
“taking into account the severity of the pollution” and waterway uses.10 Flow and other hydrologic 
alteration data and information are critical to proper prioritization of impaired waters for further 
staff and resource attention. 
 
2. US EPA Guidance and Reports Call for Identification of Hydrologically Impaired 

Waterways in Category 4C 
 

US EPA issued formal Integrated Report Guidance to states and territories in August 2015 
specifically addressing the topic of flow listings.11 The Guidance clearly states that, “If States have 
data and/or information that a water is impaired due to pollution not caused by a 
pollutant…those causes should be identified and that water should be assigned to Category 
4C.” EPA’s 2015 Guidance also applies hydrologic (e.g., flow) alteration as an example of a 
Category 4C listing. It further references EPA Guidance going back at least to 2006, which 
similarly said that flow-impaired waters should be identified in the Integrated Report under 
Category 4C (this 2006 Guidance is additionally referenced in the 2010 CCKA et al. Letter in 
support of flow listings). 
 
US EPA and USGS reinforced this mandate in a joint report earlier this year on flow, stating in part 
that “EPA recommends reporting impairments due to hydrologic alteration in Category 4c, which 
are those impairments due to pollution not requiring a TMDL.”12 
 
3. The San Diego RWQCB Has Proposed Numerous Listings for Hydrologic Impairment for 

Its Current Integrated Report 
 

The SD RWQCB recently released a draft Integrated Report and Staff Report13 that identified 30 
waterway segments for listing in Category 4C, either with a Category 5 pollutant listing or 
alone.14 Consistent with US EPA Guidance, the SD RWQCB recognized that identifying all 
pollutant and pollution impairments provides a far more accurate picture of the challenges before 
the state than ignoring key impairments. For example, the Staff Report found that “over 96 percent 

                                                            
9 Other important information required by the CWA that is missing from the Section 305(b) report includes an “estimate 
of (i) the environmental impact, (ii) the economic and social costs necessary to achieve the objective of this chapter 
in such State, (iii) the economic and social benefits of such achievement, and (iv) an estimate of the date of 
such achievement.” 33 U.S. Code § 1315(b)(1)(D). 
10 33 U.S. Code § 1313(d)(1)(A). 
11 Id. at 13-16. 
12 At: https://www.epa.gov/sites/production/files/2016-03/documents/aquatic-life-hydrologic-alteration-report.pdf, Ch. 
5. 
13 http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/.  
14 http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_07-11-
16_Clean.pdf, Table 3. 
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of streams that exhibited biological degradation had both an associated pollutant(s) and supporting 
information showing pollution from in-stream habitat/hydrologic alteration and/or watershed 
hydrologic alteration (hydromodification, Table 3).” If the Regional Board had ignored such 
pollution impairments, then virtually all of the impaired streams in the San Diego Region would be 
under-assessed, likely resulting in misallocation of limited resources and attention. ELC commented 
to the San Diego Board in support of these listings; these comments are attached.15 
 
4. California Has Identified Hydrologically Impaired Waterways in the Past 

 
In California, “Pumping” and “Water Diversion” are listed as the sole causes of impairment for 
Ventura River Reach 4, in the Los Angeles Region. Also in the Los Angeles Region, Ventura River 
Reach 3 lists for “Pumping” and “Water Diversion,” and Ballona Creek Wetlands is listed as 
impaired by “Hydromodification,” among other impairments. All three water body segments are 
listed for these specific flow-related impairments in Category 5.16 California’s history of identifying 
flow-related impairments for action should be considered here. 
 
5. Numerous Other States Have Identified Hydrologically Impaired Waterways in 

Categories 4C and 5 
 

Many states around the country have followed US EPA Guidance and the CWA by properly 
identifying flow-impaired waterways in their Integrated Reports. These include, but are not limited 
to, Western states such as Idaho, Montana, Wyoming, Washington and New Mexico.17 Notably, 
some of the states that list for flow impairments regularly include flow-impaired waterways on their 
303(d) list as well as their 305(b) Report. ELC has collected a significant amount of information on 
other states’ listings and can make this readily available if desired.  
 
6. Flow Standards Are Not Required to Identify Hydrologically Impaired Waterways in 

Category 4C 
 

Most, if not all, of the states that identify hydrologic (including flow) impairments make those 
listing decisions based on best professional judgment and the information before them; flow 
standards are not required to be developed first. ELC has again compiled significant information 
collected on various states’ flow listing strategies and would be pleased to provide this additional 
information if desired.  
 
US EPA addresses the issue of identifying hydrologically impaired waters in its 2015 Guidance,18 
stating that: 

 
if States have data and/or information that a water is impaired due to pollution not caused by 
a pollutant (e.g., aquatic life use is not supported due to hydrologic alteration or habitat 
alteration), those causes should be identified and that water should be assigned to Category 
4C. Examples of hydrologic alteration include: a perennial water is dry; no longer has flow; 
has low flow; has stand-alone pools; has extreme high flows; or has other significant 

                                                            
15 http://bit.ly/SDRWQCB (note attachments to this letter as well for further supporting information). 
16 http://www.swrcb.ca.gov/losangeles/water_issues/programs/303d/2008/Final%20303(d)/Appendix_E_08Aug09.pdf. 
17 See detailed memorandum on this topic prepared by ELC for the SWRCB at: http://bit.ly/303d305b. 
18 At: https://www.epa.gov/sites/production/files/2015-10/documents/2016-ir-memo-and-cover-memo-8_13_2015.pdf.  
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alteration of the frequency, magnitude, duration or rate-of-change of natural flows in a 
water; or a water is characterized by entrenchment, bank destabilization, or channelization. 
Where circumstances such as unnatural low flow, no flow or stand-alone pools prevent 
sampling, it may be appropriate to place that water in Category 4C for impairment due to 
pollution not caused by a pollutant. In order to simplify and clarify the identification of 
waters impaired by pollution not caused by a pollutant, States may create further sub-
categories to distinguish such waters.  
 

Note that this description of the process for identifying flow impairments does not require adoption 
of flow standards as a prerequisite for listing.  
 
The SD RWQCB also addressed this topic in their recent Staff Report and Integrated Report, stating 
that: 
 

where a water segment exhibited significant degradation in biological populations and/or 
communities as compared to reference site(s) the San Diego Water Board assessed the 
segment for inclusion in Category 4c using data and information as prescribed in USEPA’s 
2015 Guidance . . .. Where in-stream data was lacking, stream segments were evaluated 
using desktop aerial reconnaissance for potential in-stream habitat and hydrologic alteration 
associated with channel modifications, stream diversion or augmentation, and to evaluate the 
level of associated development and use of best management practices to mitigate 
hydromodification.19 
 

7. Sound Public Policy Dictates That Flow-Impaired Waterways Must Be Identified 
 

States, including California, have identified and are identifying flow-impaired waterways in their 
Integrated Reports not only because the Clean Water Act calls for it and US EPA Guidance 
reinforces it. They also do so because it makes smart policy sense. Why would a state limit the 
amount of information it releases, information that could help it make better decisions about how to 
prioritize its resources? If the main problem with a waterway is not temperature or dissolved oxygen 
but flow, for example, then that information should be available so the best permitting and resource 
allocation decisions can be made to protect affected waterways.  
 
Identification of flow-impaired waterways is also important because those listings help the public 
exercise their own responsibility to help improve waterway health. US EPA agreed in its Guidance, 
stating that “a variety of watershed restoration tools and approaches to address the source(s) of the 
impairment” exist even in the absence of TMDLs, increasing the importance of full and complete 
listing identification for impaired waterways.  
 
Hydrologic impairment listings also can and should be used in CEQA analyses of proposed projects 
that could further impact the flow of identified waterways, thus preventing additional damage to 
already-impacted waterways and fish. 
 
 
 

                                                            
19 At: http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_07-11-
16_Clean.pdf, pp. 13-14. 
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8. Water Bodies Can and Should Be Placed in All Relevant Categories of Identification 
 

The Staff Report20 states that the “combination of beneficial use support ratings assigned to each 
water segment determines its placement into one of five, non-overlapping categories.” (Emphasis 
added.) This statement appears to limit the RWQCB to placing water bodies in only one category, 
an interpretation presumably reflected in the zero listings in Category 4C.   
 
This approach is incorrect. US EPA has been quite clear that water bodies can be placed into 
multiple categories, and in fact should be in order to provide the best available waterbody 
information to US EPA and Congress. As explained by the SD RWQCB: 
 

It is important to note that USEPA recommended in its 2015 guidance that “States assign all 
of their surface water segments to one or more of five reporting categories” (emphasis 
added).21 

 
US EPA reiterated this point in its joint report with USGS, stating that “EPA’s guidance has noted 
that assessment categories are not mutually exclusive, and waters may be placed in more than 
one category (for example, categories 4C and 5).”22 Accordingly, flow impairments should be 
reflected in Category 4C whether or not there is a pollutant present, the approach taken recently by 
the SD RWQCB. 
 
In addition, failing to list water bodies in all applicable categories is inconsistent with CWA 
Sections 305(b) and 303(d) and implementing regulations, as those statutes and regulations require 
that the Integrated Report both provide “a description of the water quality of all navigable waters in 
such State during the preceding year” and “identify those waters within its boundaries for which the 
effluent limitations required by section 1311(b)(1)(A) and section 1311(b)(1)(B) of this title are not 
stringent enough to implement any water quality standard applicable to such waters.”23 Because 
these Clean Water Act requirements overlap, the Integrated Report—meant to satisfy the 
requirements of both Sections 305(b) and 303(d)—must list all categories applicable to a single 
water body. Currently, the Integrated Report, which does not even meaningfully consider Category 
4C as a potential listing category, does not meet these overlapping requirements.   
 
9. Reasonably Available Data Exist and Have Been Provided in Support of the Listing of 

Waterways as Hydrologically Impaired 
 

Federal regulations state that states must evaluate “all existing and readily available information” in 
developing their 303(d) lists and prioritizations.24 The SWRCB’s Executive Director Tom Howard 
reinforced the breadth of this requirement in a memorandum on the scope of listing regulations at 

                                                            
20 Staff Report, supra, p. 4. 
21 http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_07-11-
16_Clean.pdf. 
22 https://www.epa.gov/sites/production/files/2016-03/documents/aquatic-life-hydrologic-alteration-report.pdf, Ch. 5 
(emphasis added). 
23 33 U.S.C. §§ 1315(b), 1313(d); 40 C.F.R. §§ 130.7, 130.8.  
24 40 CFR § 130.7(b)(5). 
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40 CFR § 130.7(b)(5).25 Given the concurrent preparation and submittal of the state’s 305(b) and 
303(d) reports into a single Integrated Report, the state may not exclude readily available 
information relating to the listing and prioritization of impaired and threatened water bodies.26 US 
EPA reinforced this position recently, stating that the integrated reporting format is key to 
“acknowledge the important role of flow in contributing to water-body impairments.”27 
 
The August 2010 CCKA et al. Letter identified at least six Central Coast water bodies as evidencing 
hydrologic impairment, and supplied existing and reasonably available information in support of 
these assertions: Salinas River,28 Santa Clara River,29 Carmel River and San Clemente Creek,30 Big 
Sur River,31 and Santa Maria River.32 The existing and readily available data proffered in the 
August 2010 CCKA et al. Letter must be considered, and these water bodies should be 
examined for listing for flow/hydrologic impairments in Category 4C, as was done in the SD 
RWQCB Staff Report and as called for by US EPA. 
 
The provided data and other reasonably available information (such as from fish and wildlife 
agencies) demonstrates a direct link to flow reductions, hydrologic changes and/or habitat alteration 
that lead to impacts in beneficial uses, most notably those associated with the protection of fish and 
wildlife. As the State Water Resources Control Board just summarized this month: 
 

Nearly every feature of habitat that affects native fish and wildlife is, to some extent, 
determined by flow (e.g., temperature, water chemistry, physical habitat complexity). These 
habitat features, in turn, affect risk of disease, risk of predation, reproductive success, 
growth, smoltification, migration, feeding behavior, and other physiological, behavioral, and 
ecological factors that determine the viability of native fish.33 

 

                                                            
25 At: http://www.waterboards.ca.gov/centralvalley/water_issues/tmdl/impaired_waters_list/clarification_30jan07.pdf 
(placing “no limits” on the data that can be provided to the RWQCBs for development of the Integrated Report’s 303(d) 
and 305(b) lists).  
26 Again, Section 303(d) list prioritization is based on the severity of the pollution and the sensitivity of the uses to be 
made of the waters, issues that are implicated by flow (40 C.F.R. § 130.7(b)(4)). See, e.g., 
https://www.epa.gov/tmdl/program-overview-303d-listing.  
27 https://www.epa.gov/sites/production/files/2016-03/documents/aquatic-life-hydrologic-alteration-report.pdf, Ch. 5. 
28 Reports were appended to the CCKA et al. letter and include: Letter from Patrick Higgins, Consulting Fisheries 
Biologist to Curtis Weeks, Monterey County Resources Agency, “Comments on Salinas River Channel Maintenance 
Project (CMP) 404 Permit Application and Mitigated Negative Declaration,” (Aug. 6, 2009); Letter from Patrick 
Higgins, Consulting Fisheries Biologist to SWRCB, “Comments on Draft Policy for Maintaining Instream Flows in 
Northern California Coastal Streams” (April 2, 2008). 
29 Letter from Jason Weiner, Ventura Coastkeeper to Jeffrey Shu, SWRCB, “Public Solicitation of Water Quality Data 
and Information for 2012 Integrated Report” (Aug. 30, 2010) (incorporated by reference to the CCKA et al. letter). 
30 Patrick Higgins, Consulting Fisheries Biologist, “Historic and Present Angler Impacts on Carmel River 
Steelhead Trout Relative to Other Stressors on the Population” (Aug. 2010) (appended to the CCKA et al. letter). 
31 Referencing California Ocean Protection Council, “Instream Flow Analysis: Big Sur River,” at: 
http://www.opc.ca.gov/2009/05/instream-flow-analysis-big-sur-river/.  
32 Referencing California Ocean Protection Council, Instream Flow Analysis: Santa Maria River, at: 
http://www.opc.ca.gov/2009/05/instream-flow-analysis-santa-maria-river/.  
33 SWRCB, “Substitute Environmental Document in Support of Potential Changes to the Water Quality Control Plan 
for the San Francisco Bay–Sacramento San Joaquin Delta Estuary San Joaquin River Flows and Southern Delta Water 
Quality: Recirculated Draft,” p. ES-9 (September 2016); at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/bay_delta_plan/water_quality_control_pla
nning/2016_sed/docs/00_es.pdf.  
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In other words, flow is the core variable on which the viability of native fish depends. For example, 
California’s south-central coast steelhead populations have declined from about 25,000 spawning 
adults per year to fewer than 500, with all of the watersheds in the south-central coast distinct 
population segment (DPS) primarily from water management activities, such as diversions.34 
Impacts are particulary direct when dams are involved; indeed, “the alteration of flows below dams 
is generally considered to be the most serious threat to ecological sustainability of rivers.”35 
 
The above and attached information, and that provided in the CCKA et al. Letter, expands upon this 
logical finding with data and scientific and historical analysis on fish impacts from altered flow, 
hydrology and/or habitat. Summaries of such information is provided in Attachment 1, which 
provides excerpts of submitted reports that tie flow and hydrology to reduced numbers to fish 
species, often to critically low levels. 
 
10. The Regional Water Board Should Specifically Review and Approve Transmission of the 

Entire Integrated Report to US EPA 
 

Finally, and more broadly, we would like to address the Staff Report’s statement that the Central 
Coast RWQCB “is not required to take formal action on or approve staff’s recommended changes to 
the 305(b) Report; therefore, … staff did not prepare a formal recommendation by resolution for 
action/approval of the 305(b) Report.”36 As noted in the Staff Report, the state must submit the 
305(b) Report to EPA and Congress as the state’s affirmative attestation of California’s water 
quality. The Section 305(b) report forms the basis of the state’s water quality management plan 
elements, including the state’s annual work program under Sections 106 and 205(j). The 305(b) 
report should not go directly from staff to EPA and Congress without formal review and approval 
from the Regional and State Water Boards.  
 
We ask that the final staff Resolution to the Regional Board clarify this role by specifically 
including recommendations related to the Board’s necessarily formal review and approval of the 
Section 305(b) Report. This should include Board review and approval of staff’s changes to the 
Report, as well as staff’s recommendations in light of public comments. 
 

*** 
                                                            
34 Department of Fish and Wildlife, “Stream Evaluation Report Number 14-3: Instream Flow Evaluation Steelhead 
Passage and Connectivity of Riverine and Lagoon Habitats, Big Sur River, Monterey County” (July 2014), p. xiii; at:  
https://nrm.dfg.ca.gov/FileHandler.ashx?DocumentID=99799&inline, citing data within the scope of this listing 
process, including: NOAA-NMFS, Southwest Regional Office, “Recovery outline for the distinct population segment of 
the south-central California coast steelhead” (2007); NOAA-NMFS, Southwest Regional Office, “South-Central 
California Coast Steelhead Recovery Planning Area, Conservation Action Planning (CAP) Workbooks - Threats 
Assessment Summary” (June 20, 2008); Monterey County, “Big Sur River Protected Waterway Management Plan:  
Local Coastal Program” (1986). 
35 Grantham, T. E. and P. B. Moyle, “Assessing flows for fish below dams: a systematic approach to evaluate 
compliance of California’s dams with Fish and Game Code Section 5937,” Center for Watershed Sciences Technical 
Report (CWS-2014-01), University  of  California, Davis (2014), p. 5; at: 
https://watershed.ucdavis.edu/files/content/news/REPORT_5937_final_oct2014.pdf, citing data within the scope of this 
listing process, including: Bunn, S. E. & A. H. Arthington, “Basic principles and ecological consequences of altered 
flow regimes for aquatic biodiversity,” Environmental Management 30(4):492-507 (2002); Nilsson, C. et al, 
“Fragmentation and flow regulation of the world’s large river systems,” Science 308(5720):405-408 (2005); Dudgeon, 
D. et al., “Freshwater biodiversity: Importance, threats, status and conservation challenges,” Biological Reviews 
81(2):163-182 (2006). 
36 Staff Report, supra, p. 4. 



9 
 

 
In sum, we once again urge the Central Coast RWQCB to follow the lead of the SD RWQCB, as 
well as US EPA and numerous other states, in identifying flow- and otherwise hydrologically-
impaired waters in the region’s Integrated Report.  
 
Thank you for the opportunity to submit these comments. If you have any questions or would like 
additional information, please do not hesitate to contact us.  
 
 
Sincerely, 

 
Linda Sheehan 
Executive Director 
 
 
Attachment 1: Fish Declines Associated with Hydrologic Impairments in Select Waters 
Attachment 2: Comment Letter from ELC to San Diego RWQCB, “Comment – CWA Section 

305(b)/303(d) Integrated Report” (Aug. 8, 2016) 
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ATTACHMENT 1: 

Fish Declines Associated with Hydrologic Impairments in Select Waters 
 

Salinas River Around the beginning of the 20th century, the Salinas River and tributaries supported 
a large population of steelhead trout. In the early 1960s, the average Salinas 
steelhead run was estimated to consist of about 500 individuals.1 Today, only small 
populations of steelhead remain in a handful of the Upper Salinas tributaries.2 
 
There is some suitable habitat for steelhead in the Upper Salinas Basin and possibly 
remnant steelhead populations. However, habitat in the Upper Salinas is of lower 
quality and is less extensive than that in the Arroyo Seco and its tributaries...The 
Upper Salinas is also less accessible for steelhead than the Arroyo Seco (EDAW 
2001).3 
 
Causes of Decline  
Large-scale water storage projects on the upper mainstem Salinas River and the 
Nacimiento and San Antonio rivers preclude steelhead access to the majority of 
historical spawning and rearing habitat, and are the primary cause of the steelhead 
population’s decline in the watershed. Although some suitable habitat remains 
downstream of the Nacimiento and San Antonio dams and in several tributaries to 
the upper Salinas River, spawning steelhead can rarely access this habitat due 
insufficient migration flows (Smith 1994; NMFS 2001; NMFS 2007). In addition to 
the impacts to adult upstream migration, the Nacimiento and San Antonio dams have 
reduced significantly springflows such that smolts cannot migrate from upstream 
rearing habitat to the ocean (NMFS 2005).4 
 
In the early 1940’s, the Salinas River was dammed near the town of Santa Margarita 
to provide water for the community of San Luis Obispo…The dam[s] are believed to 
be a major reason for the decline in steelhead in the Upper Salinas River.5 
 
According to Casagrande et al. (2003), the Salinas River Basin historically supported 
runs of steelhead and possibly Chinook salmon but now supports only “a small, 
probably declining run of steelhead.” Concerns regarding the decline of the Salinas 
River Basin steelhead population include flow-related passage barriers, low summer 
base flows, and loss of habitat.6 

                                                            
1 Becker, G.S., K.M. Smetak, and D.A. Asbury. 2010. Southern Steelhead Resources Evaluation: Identifying 
Promising Locations for Steelhead Restoration in Watersheds South of the Golden Gate. Cartography by D.A. 
Asbury. Center for Ecosystem Management and Restoration. Oakland, CA. Pg. 70; at: 
http://www.opc.ca.gov/webmaster/ftp/project_pages/salmon_and_steelhead/CEMAR/Southern_Steelhead_Resource
s_Evaluation.pdf.   
2 Upper Salinas - Las Tablas Resource Conservation District. Watershed Fisheries Report and Early Actions: A 
Study of the Upper Salinas River and Tributaries. March 2002. Pg. 2; at: http://www.us-ltrcd.org/wp-
content/uploads/2012/04/Watershed_Fisheries_Report.pdf. 
3 Becker, supra, at 71. 
4 Id. 
5 Upper Salinas - Las Tablas Resource Conservation District, supra at 2.  
6 Monterey County Water Resources Agency. Salinas Valley Water Project Annual Fisheries Report for 2010. April 
2011. Pg. 1; at: 
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Santa Clara 
River 

The Santa Clara River appears to have supported a large steelhead population 
historically. A 1946 issue of the DFG journal relays, “The Division of Fish and 
Game reports large and consistent [steelhead] runs into Ventura and Santa Clara 
rivers...” (DFG 1946b). Based on run size estimates for Matilija Creek and 
comparison of habitat information between Matilija Creek and the Santa Clara River 
watershed, one researcher projected a run of about 9,000 individuals (Moore 1980b). 
The assessment report characterized the estimate as “reasonable” and “conservative.” 
By 1974 the run had declined sufficiently for DFG staff to state, “...there is no 
fishery to speak of in the [Santa Clara] river now” although it notes that “...there are 
some [steelhead] now that come up during large flows” (DFG 1974). A 1982-1984 
study similarly indicated that a small number of adult steelhead spawned in the Santa 
Clara system and that the watershed supported smolt production (DFG 1985). A 
1998 report summarizing the results of five years of fish passage monitoring at the 
Vern Freeman Diversion noted that the 414 smolts captured in 1997 likely comprised 
“nearly all of the outmigrant steelhead” (Entrix 1998). According to NMFS, less than 
ten adult steelhead were observed during the period from 1994 to 2000 (NMFS 
2000).7 
 
Causes of Decline  
Water diversions appear to have been impacting Santa Clara River steelhead 
populations for many decades. Notes from 1947 state, “Below the intake the stream 
goes dry as all of the water is diverted... There are many small sand diversion dams 
across the stream and when the steelhead start running there is sufficient flow to 
wash out these diversions. It is difficult for the young steelhead returning” (DFG 
1951b). A report from 1951 states, “The lower reaches of the Ventura and Santa 
Clara Rivers are of secondary importance as a means of access by which steelhead 
trout migrate upstream from the ocean to headwaters tributaries. With increased 
water development and reduced runoff to the oceans, these runs will unfortunately 
continue to diminish in size and importance” (DFG 1951b). The Santa Clara River 
system includes an important water supply feature, the Vern Freeman Diversion 
Dam, which was constructed in 1991 at about stream mile ten. A fishway was 
provided at the facility that became operational in 1991. The 2005 Santa Clara River 
assessment states, “While conditions are poor for spawning and sub-optimal for 
rearing in most reaches, the mainstem [Santa Clara] is a critical corridor for upstream 
and downstream steelhead movement” (Stoecker and Kelley 2005). Specifically, 
bypass flows at the diversion dam can affect migration opportunities.8 

Carmel River In a 1983 DFG letter, the average historical steelhead run (prior to dam construction) 
in the Carmel River was estimated to comprise 8,000 adults annually (DFG 1983a). 
A draft consultants’ report from 1982 offered the following summary of Carmel 
River steelhead: “The Carmel River supports an annual run of steelhead that the 
Department of Fish and Game estimates averages about 2000 adults per year. 
Adults...spawn in the lower Carmel between Shulte Road and the San Clemente 
Dam. Some climb the ladder at San Clemente, spawn in the river between the two 
dams or in the tributaries of that reach, and some are passed over Los Padres to 
spawn in the upper Carmel and its tributaries” (Kelley 1983).9 

                                                            
http://www.mcwra.co.monterey.ca.us/fish_monitoring/documents/2010%20Salinas%20Basin%20Rotary%20Screw
%20Trap.pdf.  
7 Becker, supra at 159. 
8 Id. at 160. 
9 Id. at 74. 
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Causes of Decline  
Water supply has long been recognized as a primary factor limiting the Carmel 
River’s potential steelhead production. Water demand in the Carmel River watershed 
far exceeds supply, which has reduced spawning and rearing habitat, particularly in 
the lower ten miles of stream, and has limited upstream migration of adults and 
downstream emigration of juveniles. The mechanism is described below: “Carmel 
River flows decrease in early summer, due to reduced runoff and water diversions... 
These diversions significantly alter the stream flows in the lower portions of the 
Carmel River to the extent that several miles of river are dewatered each summer and 
fall and a sand bar is formed at the mouth of the river. The dewatering of the stream 
channel significantly reduces rearing habitat below San Clemente Dam and strands 
early migrating juvenile trout in isolated pools in the lower river. Fish rescue 
operations are conducted by the Monterey Peninsula Water Management District in 
an effort to mitigate for water diversions. Fish rescued are transported and released 
into upstream  reaches of perennial stream flow...[The] sand bar is artificially 
breached each winter in order to allow the upstream migration of steelhead from the 
ocean...” (DFG 1995).  
 
A watershed plan prepared for the Carmel River in 2004 lists additional factors that 
have been identified as limiting to the Carmel River steelhead population, including 
lack of spawning gravels in the reaches downstream of the San Clemente and Los 
Padres dams; lack of riparian vegetation; excess sediment deposits due to bank 
erosion, cattle grazing activities, and development; passage barriers; and lack of large 
woody debris. The report emphasizes the need to couple projects that address these 
problems with restoration of instream flows, stating, “Dealing with dams, 
erosion/sedimentation, water quality for aquatic life...[and] riparian habitat 
restoration...are irrelevant if the lack of surface flow continues to be a problem” 
(CRWC 2004, p. 8).10 
 
Water development, particularly illegal underflow pumping in the lower reach of the 
Carmel River by the California American Water Company (CAL-AM), has caused 
dewatering, a broadening of the channel, and loss of riparian habitat. As a result of 
over appropriation of water and the effects of the recent drought, the Carmel River 
did not flow to the ocean for a four-year period from 1987 to 1991.11  
 
The Carmel River “did not flow to the ocean for four years during the recent drought 
because of surface diversions and excessive groundwater pumping, and its native 
steelhead population is at a critically low level.”12 

San Clemente 
Creek 

Erected at the confluence of the Carmel River and San Clemente Creek, the [San 
Clemente] dam essentially blocked 25 miles of prime spawning and rearing habitat 
for anadromous fish, including South-Central California Coast steelhead listed as 
threatened under the Endangered Species Act.  It also damaged wildlife habitat by 

                                                            
10 Id. at 75-76.  
11 Department of Fish and Game. Steelhead Restoration and Management Plan for California. February 1996. Pg. 
186. 
12 Id. at 9. 
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starving the downstream river of valuable sediment necessary for fish to lay their 
eggs in nests or redds.13 
 
A concrete ford on upper San Clemente Creek (Barrier 585-03) may present a partial 
barrier to migrating steelhead and should be assessed and modified if necessary in 
accordance with other barrier modification priorities… Seasonal recreational dams 
on San Clemente and Black Rock creeks have been observed to create passage 
problems (MPWMD 2004; M. Stoecker pers. comm.).14 

Big Sur River Causes of Decline  
A 2003 steelhead enhancement plan for the Big Sur River identified the “volume and 
intensity of visitor use” within Pfeiffer Big Sur and Andrew Molera State parks as a 
key limiting factor to the steelhead population in the watershed. The report states, 
“Where visitor use is concentrated, the visible impacts to salmonid habitat occur 
through trail erosion, trampling of riparian and instream habitat, and construction of 
rock dams and channel modifications. These instream activities may result in the 
degradation of spawning areas in late winter through spring and obstruction of 
juvenile passage throughout low flow periods.”15 
 
The importance of lagoons to rearing steelhead is dependent in part on the lagoon’s 
habitat characteristics, including its persistence, area and volume, water chemistry, 
invertebrate prey abundance, and instream cover (Smith 1987, Zedonis et al. 2007, 
Hayes et al. 2008). These habitat characteristics are in turn affected by streamflow, 
particularly high flow events with associated recruitment of sediments, woody 
debris, and fish.16 
 
High volume groundwater extraction in the lower portion of the Big Sur “impacts 
streamflows and essential habitat for juvenile steelhead.”17 

Santa Maria 
River 

Steelhead use of the Santa Maria River has been consistently documented since the 
late 1800s, although data on historical run size estimates is lacking. A citation in a 
2003 report states, “The last sizeable run of steelhead was in 1941 with a few adults 
reported in 1942-1943” (Titus et al. 2000, as cited in Stoecker 2003). Reports on the 
watershed indicate that the Santa Maria River is now dry a significant portion of the 
year and therefore does not offer substantial rearing habitat, except for the estuary, 
which may serve a critical function for steelhead rearing and is currently being 
studied as part of a larger instream flow.18 
 
Causes of Decline  
The Bureau of Reclamation’s Twitchell Reservoir operations (on the Cuyama River) 
substantially affect the hydrology of the Santa Maria River, which serves as the 

                                                            
13 NOAA Fisheries. A River Runs around it. Summer 2015; at: 
http://www.westcoast.fisheries.noaa.gov/stories/2015/08262015_san_clemente_dam.html. 
14 Becker, supra at 79.  
15 Id. at 82.  
16 Normandeau Associates, Inc. Fisheries and Habitat Assessment of the Big Sur River Lagoon, California. January 
2012. Pg. 1; at: 
http://www.opc.ca.gov/webmaster/ftp/pdf/docs/Big%20Sur%20Lagoon%20Study%20Report%20Final%2001-13-
12.pdf. 
17 Kurt Zimmerman, Tim Frahm and Sam Davidson. Recovering California Steelhead South of Santa Cruz. The 
Osprey: 75. May 2013. Pg. 17; at: http://caltrout.org/wp-content/uploads/2013/06/Recovering-California-Steelhead-
South-of-Santa-Cruz.pdf. 
18 Becker, supra at 126.  
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critical migration corridor for steelhead trout accessing habitat in the upper basin. 
Currently, water releases are made primarily on the basis of water supply 
considerations rather than habitat, and the Santa Maria River is consequently “dry 
most of the year in most years” (NMFS 2009). Groundwater withdrawals in the 
vicinity of the Santa Maria River also have been noted to reduce streamflow 
(Stoecker 2005).19 
 
Twitchell Dam, which impounds Twitchell Reservoir, was built in 1959 and first 
began operation in 1962.20 Flow releases from Twitchell Reservoir have reduced the 
number of successful opportunities for both upstream and downstream steelhead 
migration along the Santa Maria River.21 
 
Low flows may limit successful passage of steelhead trout through the Santa Maria 
to spawning reaches.22 
 
The range of the Southern California Coastal distinct population segment (DPS) 
“extends from the Santa Maria River in the north to the Tijuana River in the south. 
NMFS estimates that historic steelhead numbers in this DPS over 45,000 fish, and 
anglers were still catching stringer-full of steelhead in the 1940s. Human 
development, in particular the construction and operation of dams and other water 
dicersions of dams and other water diversions, has caused this steelhead population 
to decline nearly 99%. Today only about 500 adult fish survive in the DPS.”23 

 

                                                            
19 Id. at 127.  
20 Stillwater Sciences and Kear Groundwater. 2012. Santa Maria River Instream Flow Study: flow recommendations 
for steelhead passage. Prepared by Stillwater Sciences and Kear Groundwater, Santa Barbara, California for 
California Ocean Protection Council, Oakland, California and California Department of Fish and Game, 
Sacramento, California. Pg. ES-4; at: http://www.stillwatersci.com/resources/2012SMR_Rec_Report_Final.pdf. 
21 Id. at ES-4.  
22 Grantham, T. E. and P. B. Moyle. 2014. Assessing flows for fish below dams: a systematic approach to evaluate 
compliance of California’s dams with Fish and Game Code Section 5937.  Center for Watershed Sciences Technical 
Report (CWS-2014-01), University of California, Davis. P: 74; at: 
https://watershed.ucdavis.edu/files/content/news/REPORT_5937_final_oct2014.pdf. 
23 Zimmerman, supra, at 17. 
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August 8, 2016 
 
Henry Abarbanel, Chair and Board Members 
San Diego Regional Water Quality Control Board 
2375 Northside Drive, Suite 100  
San Diego, California 92108 
 
VIA ELECTRONIC SUBMITTAL: sandiego@waterboards.ca.gov 
 
Re: Comment – CWA Section 305(b)/303(d) Integrated Report, Attn: Xueyuan Yu 
 
Dear Chair Abarbanel and Board Members: 
 
On behalf of Earth Law Center (ELC), I welcome the opportunity to submit these comments on the 
above-referenced CWA Section 305(b)/303(d) Integrated Report (Report). ELC has been working 
at the state and national levels for a number of years to ensure that waterbodies impaired by 
“pollution,” particularly altered flow and hydrology, are represented in either Category 5 or 
Category 4C of the 305(b)/303(d) Integrated Report. Our recent comment letter to U.S. EPA and 
USGS in support of such listings is attached. 
 
We write today in support of your proposal to list waterways as impaired due to hydromodification 
and habitat alteration in Category 4C, as discussed in the July 2016 Draft Staff Report1 at pages 12-
17. As noted in the Staff Report, on August 13, 2015 U.S. EPA released guidance on Integrated 
Reporting and Listing Decisions that reaffirmed the duty to list in Category 4C those waters 
impaired by “pollution.”2 In this guidance, U.S. EPA notes that “[w]hile TMDLs are not required 
for waterbody impairments assigned to Category 4C, States can employ a variety of watershed 
restoration tools and approaches to address the source(s) of the impairment,” raising the importance 
of full and complete listing identification for these impaired waterways. The Staff Report echoes 
EPA’s finding, stating that Category 4C listed waters “may be a priority for restoration by a 
Regional Water Board.” 
 
We further support your staff’s work, consistent with U.S. EPA guidance and regulations, to 
identify flow-impaired stream segments where in-stream data was lacking, using such tools as 

                                                 
1 At: http://www.waterboards.ca.gov/sandiego/water_issues/programs/303d_list/docs/IR_RB_StaffReport_R9_07-11-
16_Clean.pdf.  
2 Memorandum from U.S. EPA, Office of Wetlands, Oceans, and Watersheds Information to Water Division Directors, 
Regions 1 – 10, Concerning 2016 Clean Water Act Sections 303(d), 305(b), and 314 Integrated Reporting and Listing 
Decisions (August 13, 2015), at: https://www.epa.gov/sites/production/files/2015-10/documents/2016-ir-memo-and-
cover-memo-8_13_2015.pdf. See also U.S. EPA, “Guidance for 2006 Assessment, Listing and Reporting Requirements 
Pursuant to Sections 303(d), 305(b) and 314 of the Clean Water Act,” p. 56 (July 29, 2005), at: http://bit.ly/2aIVP8h.  



 
 

“desktop aerial reconnaissance for potential in-stream habitat and hydrologic alteration associated 
with channel modifications, stream diversion or augmentation.”  
 
Finally, we support staff’s assertion that it is “important to note that USEPA recommended in its 
2015 guidance that ‘States assign all of their surface water segments to one or more of five 
reporting categories’.” (Emphasis added.) In other words, a stream segment can be listed for both 
impaired hydrology and pollutant contamination, rather than one or the other.  
 
Specific listing of all waters impaired by “pollution” gives a far more accurate picture of the 
challenges facing state agencies and Californians than ignoring pollution impairments. For example, 
the Staff Report states that “over 96 percent of streams that exhibited biological degradation had 
both an associated pollutant(s) and supporting information showing pollution from in-stream 
habitat/hydrologic alteration and/or watershed hydrologic alteration (hydromodification, Table 3).” 
If pollution impairments were ignored, then virtually all of the impaired streams in the San Diego 
Region would be under-assessed, likely resulting in misallocation of limited resources and attention.  
 
The Clean Water Act calls on the nation to protect the chemical, biological and physical integrity of 
our waters. The full and proper identification of all impaired waterways, including for altered flow 
and hydrology, is an important step in meeting this mandate. We urge the San Diego Regional 
Water Quality Control Board to adopt the proposed listings for habitat alteration/hydromodification, 
as described in Table 3 of the Draft Staff Report and elsewhere. Thank you for the opportunity to 
submit these comments. 
 
Sincerely, 

 
Linda Sheehan 
Executive Director 
lsheehan@earthlaw.org  
 
 
attachments 
 



 
 

 
June 14, 2016 
 
Diana Eignor 
Health and Ecological Criteria Division 
Office of Water (Mail Code 4304T) 
Environmental Protection Agency 
1200 Pennsylvania Avenue NW 
Washington, DC 20460 
 
VIA ELECTRONIC SUBMITTAL: Federal eRulemaking Portal: http://www.regulations.gov  
 
Re: Draft EPA-USGS Technical Report: Protecting Aquatic Life from Effects of Hydrologic 
Alteration; 81 FR 21863; Docket ID No. EPA-HQ-OW-2015-0335 
 
Dear Ms. Eignor: 
 
On behalf of Earth Law Center (ELC), I welcome the opportunity to submit these comments on the 
above-referenced Report. We thank U.S. EPA and USGS for taking up the critical task of protecting 
aquatic life from the increasing pressures of over-extraction of our waterways. In California, several 
aquatic species, including the Delta smelt and winter-run Chinook salmon, are at risk of imminent 
extinction due to unwise water use and planning. Reports such as this one are essential to better 
prepare for the challenges we face now and those to be expected in the future, particularly due to 
climate change.  
 
We agree with the comments of the Natural Resources Defense Council that: (a) the Report is 
scientifically sound and provides a clear framework by which decisionmakers can effectively 
employ flow regime management strategies to protect aquatic ecosystems and species, and (b) U.S. 
EPA and USGS should finalize the Report this year and conduct immediate outreach to ensure swift 
implementation.  
 
Further, we particularly support the discussion in Chapter 5 with regard to state and federal actions 
in law and policy to protect instream flows. We agree with the finding by U.S. EPA Region 4 (see 
attached letter, pages 9-13) that instream flow criteria adopted into water quality standards “would 
be in use for all purposes under the CWA…such as Section 401, Section 404, etc.” Accordingly, we 
support the following areas of discussion and recommendation in Chapter 5 the Report, as well as 
the associated Appendix B: 
 

 Section 5.1, calling for adoption of flow criteria in Water Quality Standards. The attached 
U.S. EPA Region 4 letter describes the numerous benefits of such CWA-compliant 
“instream flow water quality standards” in more detail. We request that U.S. EPA take a 
leadership role in engaging states to adopt and implement such standards. 



 
 

 Section 5.2, concluding that water bodies impaired by altered flow must be identified as 
impaired under Category 4C of the 303(d)/305(b) Integrated Report. Earth Law Center has 
done extensive analysis into the fact that such flow listings are requirement rather than a 
suggestion, and are essential for both state and local planning purposes. We are happy to 
provide these analyses on request. We strongly urge U.S. EPA to reject any 303(d)/305(b) 
reporting that does not include appropriate Category 4C listings for impairments associated 
with altered flow. 

 Section 5.4, requiring consideration of flow in Section 401 certifications. For example, 
California is facing a Section 401 certification process with regard to the development of its 
“Twin Tunnels” project, which would reduce the amount of flow to the already-struggling 
Delta. It is unclear at this point whether the state will appropriately consider flow in this 
process. Clear instruction from U.S. EPA with regard to the applicability of flow to Section 
401 certifications is essential if we are to invest in infrastructure that will serve people and 
environment well in the long term. 

 Other applications of the CWA and related processes to flow, as discussed elsewhere in 
Chapter 5. These applications include, but are not limited to, Section 402 and 404 permits. 
Such recommendations are echoed and expanded upon in a letter by U.S. EPA Region 1 
(attached), which was issued shortly after the landmark U.S. Supreme Court decision PUD 
v. Washington Dep’t of Ecology. This decision, of course, found the distinction between 
water quality and flows to be an “artificial” one. 

 
The Clean Water Act calls on the nation to protect the chemical, biological and physical integrity of 
our waters. The Report is an essential step in fulfilling all three elements of this mandate. We urge 
U.S. EPA to swiftly adopt the Report and begin work with the states to implement its 
recommendations, particularly those in Chapter 5.  
 
Thank you for the opportunity to submit these comments. 
 
Sincerely, 

 
Linda Sheehan 
Executive Director 
lsheehan@earthlaw.org  
 
 
attachments 
 












































