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October 6, 2016 
 
Via Overnight Mail 
 
Hon. Chief Justice Tani G. Cantil-Sakauye 
Hon. Associate Justices of the California Supreme Court 
350 McAllister Street 
San Francisco, CA 94102-4783 
 
Re:  Dept. of Finance v. Commission on State Mandates, Cal. Supreme Court Case 

No. S214855; Amici Curiae Conservation and Fishing Groups in Support of 
Rehearing 

 
Dear Hon. Chief Justice Cantil-Sakauye and Hon. Associate Justices of the Supreme 
Court: 
 
The undersigned environmental organizations support Plaintiffs’ and Respondents’ 
Petition for Rehearing in the above-referenced case. We respectfully submit this letter to 
highlight our particular concerns regarding potential impacts on the integrity of the 
structure and substance of the federal Clean Water Act, 33 U.S.C. §§ 1251 et seq., as it 
pertains to its ability to protect the health and well-being of Californians and California’s 
waterways, fish, and wildlife. 
 
Statement of Interest 
 
The undersigned organizations have lengthy and comprehensive experience advancing 
the letter and intent of the Clean Water Act to maintain healthy waterways in California. 
We and our members regularly use and enjoy these waters for a variety of sustenance-
related, recreational, aesthetic, educational, and scientific purposes, including drinking, 
hiking, fishing, swimming, boating, wildlife observation, scientific research, 
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photography, nature study, and aesthetic appreciation. The interests of the undersigned 
organizations and our members have been long aligned with the full implementation of 
the Clean Water Act in California, which may now be at risk as a result of the Court’s 
decision. 
 
The Clean Water Act Applies Cooperative Federalism to Ensure Healthy 
Waterways. 
 
A brief review of the origins of the Clean Water Act is needed for context. Amici are 
concerned that, here, “the Commission’s interpretation of the federal Clean Water Act (the 
CWA; 33 U.S.C. § 1251 et seq.) failed to account for the complexities of the statute.”1 
Recognized Clean Water Act scholar Oliver Houck, Professor of Law at Tulane 
University, offers the following context: 
 

We have a federal CWA for one reason: programs run by the states with federal 
assistance had failed utterly for 25 years. Members of both houses of the U.S. 
Congress, members of both parties in Congress, saw the problem plain. By 1972, 
few states had even bothered to set water quality standards, much less enforce 
them. The playing field was not only uneven, it was untenable. It was time for a 
new approach, a national one premised on a dominant federal role.2  

 
When Congress adopted the Clean Water Act in 1972, “one-half of the states had no 
water quality standards, fewer still had set numerical limits in them, and fewer still had 
permit systems applying them to polluters.”3 As Houck continues, 
 

For these reasons then, and by overwhelming margins, Congress passed an EPA-
centric act in which the states play important but subsidiary role . . . States may 
assume the administration of these programs, if they meet prescribed conditions, 
but even here, EPA continues to oversee their regulations, permitting, and 
enforcement, filing against polluters itself where the states underenforce, pulling 
back state programs that are underperforming as a whole.4 

 
Passed over President Nixon’s veto, the Clean Water Act represented heavy bipartisan 
commitment to “restore and maintain the chemical, physical, and biological integrity of 

                                                           
1 Conc. & Dis. Slip Op. at 2. 
2 Oliver A. Houck, “Cooperative Federalism, Nutrients, and the Clean Water Act: Three Cases 
Revisited,” 44 Envl Law Reporter 10426 (2014). 
3 Id. at 10427. 
4 Id. at 10428. 
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the Nation’s waters,” and to attain “water quality which provides for the protection and 
propagation of fish, shellfish, and wildlife.” (33 U.S.C. §§ 1251, 1251(a)(2)). To achieve 
these goals after decades of failures by state-led programs, the Clean Water Act, “while 
providing ample room for state participation, is heavily federal and leaves little about this 
relationship to chance.”5 
 
Accordingly, the Clean Water Act operates under a “cooperative federalism” framework 
that is “heavily weighted” on the federal side of the equation to ensure the fundamental 
goal of clean water.6 As noted in the dissent, this form of cooperative federalism 
“allow[s] states to take on a critical responsibility,” but only in “compliance with a set of 
demanding standards overseen by a federal agency capable of withdrawing approval for 
noncompliance.”7 The federal government sets and approves national standards and is 
ultimately responsible for ensuring they are achieved. States can receive authorization 
from EPA to implement the Clean Water Act permit program under EPA oversight only 
if they enact standards at least as stringent as federal standards and show they have 
sufficient personnel, funding, enforcement authorities, and other capacity to administer 
the program. (33 U.S.C. § 1342; 40 CFR § 123.22.)      
 
If a state successfully receives delegation approval from EPA, federal law further 
mandates that the state ensure that it will comply with all requirements of the Act and 
EPA regulations. (40 C.F.R. § 122.43(a); see also id. § 123.25.) California state law 
additionally requires the State Board to comply with and implement all provisions of the 
Act.8 (Wat. Code, §§ 13370, 13377.) This includes Section 301(b)(1)(C), which requires 
Clean Water Act permits to include “any more stringent limitation, including those 
necessary to meet water quality standards, treatment standards, or schedules of 
compliance, established pursuant to any State law or regulations…or any other Federal 
law or regulation, or required to implement any applicable water quality standard 
established pursuant to this chapter.” (33 U.S.C. § 1311(b)(1)(C).)  
 
The dissent similarly and repeatedly notes that “states undertaking such implementation 
must do so in a manner that complies with” the Clean Water Act and implementing 
regulations, and in doing so are “subject to the EPA’s continuing revocation authority 
(see id., § 1342(c)(3)).”9 Strong EPA oversight authority was deemed essential by 
                                                           
5 Id. at 10426. 
6 Id. at 10429. 
7 Conc. & Dis. Slip Op. at 14. 
8 California law also designates the State Board and nine regional boards as the principal state 
agencies for enforcing federal and state water pollution law and for issuing permits. (See Wat. 
Code, §§ 13001, 13140, 13240, 13370, 13377.) 
9 Conc. & Dis. Slip Op. at 3. 
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Congress in order to reverse the ongoing, severe degradation of the nation’s waterways at 
the time of the Act’s adoption. As emphasized by Houck, “Congress wrote what it wrote 
and for reasons that it made quite clear at the time. It wanted states to continue to play an 
active role, but it didn’t trust them to do the job. It wanted, and enacted, federal 
control.”10  
 
This context is key to understanding the issues before the Court. The Clean Water Act 
weights the cooperative federalism approach toward federal oversight and control 
because the goals of the Act are so significant: restoring and maintaining the chemical, 
physical, and biological integrity of the Nation’s waters, which are essential to life. 
California makes its decisions in the context of this strict structure. 
 
Some of the language in the Court’s Opinion could be interpreted as failing to recognize 
the significance of this structure in achieving the Clean Water Act’s important purpose,11 
with the potential result of eviscerating the ability of California to implement a program 
consistent with the letter and intent of the Act. For example, the Court states, “[t]here was 
no evidence the state was compelled to administer its own permitting system rather than 
allowing the EPA to do so under the CWA.”12 Certainly EPA could take over the state’s 
program if California failed to perform to the mandates set by federal law. As noted by 
Houck, “EPA dominates the NPDES and related programs, and exercises supervising, 
checking, and superseding authority throughout the statute.”13 Yet Congress hoped that 
states would be able to create well-functioning programs to meet federal mandates under 
strict EPA oversight, stating in the Act that “[i]t is the policy of the Congress to 
recognize, preserve, and protect the primary responsibilities and rights of States to 
prevent, reduce, and eliminate pollution.” (33 U.S.C. § 1251(b).) California took 
advantage of this opportunity in creating its own program, recognizing that waterway 
needs and challenges vary greatly around the nation, and attention to uniquely local 
concerns will help ensure success. 
 
However, the Court’s language above could be interpreted to effectively eliminate the 
state program option in this instance, calling on the state to either reimburse local 
governments for permit terms not specifically spelled out in federal law (a practical 
impossibility), or completely eliminate those terms (a legal impossibility if the state is to 
maintain program authority). Because the state’s program must meet Clean Water Act 

                                                           
10 Houck, supra n. 1, at 10429. 
11 See, e.g., Conc. & Dis. Slip Op. at 14 (“The Commission failed to interpret the statute in light 
of nuances in its text and structure”). 
12 Slip Op. at 20 (emphasis in original). 
13 Houck, supra n. 1, at 10429. 

mailto:jrf@atalawgroup.com


 
 
 

 5  
AQUA TERRA AERIS (ATA) LAW GROUP 

828 San Pablo Ave, Suite 115B 
Albany CA, 94706 

(916) 202-3018 
jrf@atalawgroup.com 

 

requirements, the approach under this reading is likely to force EPA to take over much if 
not all of California’s program. 
 
Such a result not only would impact California’s ability to appropriately implement the 
Clean Water Act in light of the state’s particular needs and challenges. It also would 
create the potential for a significant, lengthy transfer of decades of water program 
responsibility from California to the federal government, a complex transfer process that 
would risk the health and welfare of many Californians and California’s environment.  
 
The Court’s Opinion Has the Potential to Substantially Degrade the Integrity of 
Clean Water Act Implementation in California, Risking the Health of State 
Waterways. 
  
In reversing the judgment with regard to trash receptacles and certain monitoring and 
inspection provisions, the Court states “the Regional Board was not required by federal 
law to impose any specific permit conditions”14 and that “the Regional Board had 
discretion to fashion requirements which it determined would meet the CWA’s maximum 
extent practical standard.”15 The Court also states that the question of whether permit 
requirements are federally mandated is largely a question of law.16 However, the Court 
also states that if the Regional Water Quality Control Board had determined that the 
specific permit requirements “were the only means by which the maximum extent 
practicable standard could be implemented,”17 deference to the Board’s expertise in 
making those findings would be appropriate.   
 
The Court’s opinion fails to account for the fact that the Clean Water Act imposes not a 
suite of site-specific requirements for implementation, but instead a general performance 
standard: that municipal permittees reduce their pollution “to the maximum extent 
practicable” (“MEP”). Congress expressly refrained from including in its statutory 
mandates a detailed description of the means by which EPA and state regulators must 
achieve the MEP standard. How the MEP standard is met was left to permitting agencies. 
Consistent with Congressional direction, California appropriately made legally and 
factually supported findings that the mandated permit terms were required to meet the 
MEP standard. Given the extent of the support provided by the state for these 
implementation requirements, including written testimony from EPA agreeing that the 

                                                           
14 Slip Op. at 21, emphasis added. 
15 Id. 
16 Id. at 22. 
17 Id., emphasis added. 
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permit requirements were necessary to meet the MEP standard, California should be 
entitled to deference before the Commission.  
 
As the dissent notes, “it is wrong to assume that the conditions at issue in this case exceed 
what is necessary to comply with the CWA simply because neither the statute nor its 
regulations explicitly mention those conditions.”18 Decisions on how to best regulate 
stormwater can be very location-specific. It is not merely “a simple matter of searching 
the statutory text and regulations for precisely the same terms used by the Regional 
Board’s permit conditions.”19 Permit conditions appropriate for one area may not work in 
another, even within the context of a single permit, and a comprehensive list of all 
possible permit terms in a national regulation would be a practical impossibility. 
Requiring the state to find that the permit requirements represent the only possible types 
of controls to meet federally required standards in order to be federal mandates risks 
imposing an unimplementable standard on regulators, one that the dissent notes “will 
never be met so long as the state retains any shred of discretion to implement a federal 
program.”20 
 
Summary 
 
In adopting the Clean Water Act in a strongly bipartisan vote, Congress established a 
process by which states could successfully manage toward the ultimate goal of healthy 
waterways. This process requires close EPA oversight and adherence to the terms of state 
program delegation under the Clean Water Act. If the state is unable to pass along the 
necessary and required expenses of compliance to “the local areas that experience the 
most costs and benefits from the mandate at issue,”21 California may be forced to 
withdraw from program administration. 
 
Accordingly, we respectfully request that you review your decision with these additional 
considerations in mind. In particular, we ask you to consider the potential implications of 
the decision on the integrity of both the structure and substance of the Clean Water Act. 
If California is unable to maintain a state-implemented Clean Water Act program 
consistent with the terms of the Act and its implementing regulations, the Act deems that 
EPA must take back the program in order to achieve chemical, physical and biological 
integrity in state waterways. The people of California who care about these important 
goals will insist upon it. However, the additional time and expense in making such a 

                                                           
18 Conc. & Dis. Slip Op. at 10. 
19 Id. at 5. 
20 Id. at 6. 
21 Id. at 7. 
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transition puts the people and environment of California at unnecessary and significant 
risk. We urge that you consider these factors in your review. 
 
Sincerely, 
 

 
Linda Sheehan, Executive Director 
Earth Law Center 
 

 
Bill Jennings, Executive Director 
California Sportfishing Protection Alliance 

 
Barbara Vlamis, Executive Director 
AquAlliance 
 

 
Carolee Krieger, Executive Director 
California Water Impact Network 
 

 
Jason R. Flanders, SBN 238007 
AQUA TERRA AERIS LAW GROUP 
For Amici Curiae:  Earth Law Center, California 
Sportfishing Protection Alliance, AquAlliance, 
California Water Impact Network 
 
cc: Service list 
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CERTIFICATIONS 

A. Interested Parties 

Pursuant to California Rules of Court, rule 8.520, subd. (f)(4), no party nor 
counsel for a party in the pending appeal authored the proposed amicus brief in whole or 
in part; nor made a monetary contribution intended to fund the preparation or submission 
of the brief; and no person or entity made a monetary contribution intended to fund the 
preparation or submission of the brief, other than the amicus curiae, its members, or its 
counsel in the pending appeal.  

B. Word Count 

Pursuant to California Rules of Court, rule 8.520, subd. (c), I, Jason R. Flanders, 
counsel for Amici Curiae, having relied on the word count tool of Microsoft Word, 
hereby by certify that the amount of words in this amicus brief is 2,170 words including 
footnotes, which is less than the California Rules of Court, rule 8.520, subd. (c) limit of 
14,000 words. 
 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing Certifications are true and correct. 

 
Jason R. Flanders, SBN 238007 
AQUA TERRA AERIS LAW GROUP 
For Amici Curiae:  Earth Law Center, 
California Sportfishing Protection Alliance, 
AquAlliance, California Water Impact Network 
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Department of Finance v. Commission on State Mandates, Cal. Supreme Court 
Case No. S214855; Environmental Groups’ Amicus Curiae Letter in Support 
of Petition for Rehearing 
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Office of the Attorney General 
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Attorneys for Plaintiffs and Respondents 
California Department of Finance, State 
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Attorney for Real Party in Interest and 
Appellant City of Monterey Park  

John F. Krattli 
County Counsel 
Judith A. Fries 
Office of the Los Angeles County Counsel 
500 West Temple Street, Room 653 
Los Angeles, CA 90012 
 
Attorneys for Real Party in Interest and 
Appellant County of Los Angeles 
 

Camille Shelton 
Chief Legal Counsel 
Commission on State Mandates 

Nicholas George Rodriguez 
City Attorney  

mailto:jrf@atalawgroup.com


 
 
 

 10  
AQUA TERRA AERIS (ATA) LAW GROUP 

828 San Pablo Ave, Suite 115B 
Albany CA, 94706 

(916) 202-3018 
jrf@atalawgroup.com 

 

980 Ninth Street, Suite 300 
Sacramento, CA 95814 
 
Attorney for Defendant and Respondent 
Commission on State Mandates 

Zaynah Moussa 
City of Vernon 
4305 Santa Fe Avenue 
Vernon, CA 90058 
 
Attorneys for Real Party in Interest and 
Appellant City of Vernon 
 

Ginetta L. Giovinco 
Richards, Watson & Gershon 
355 S. Grand Avenue, 40th Floor 
Los Angeles, CA 90071 
 

Attorney for Real Parties in Interest and 
Appellants Cities of Artesia, Beverly Hills, 
Norwalk, Rancho Palos Verdes, and 
Westlake Village 

Gregory Joe Newmark 
Meyers, Nave, Ribaack, Silver & Wilson 
633 West Fifth Street, Suite 1700 
Los Angeles, CA 90071 
 
Robert L. Falk 
Morrison & Foerster LLP 
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Countywide Clean Water Program, 
City/County Association of Governments 
of San Mateo County, and Santa Clara 
Valley Urban Runoff Pollution Prevention 
Program 
 

Jonathan Gerard Monette 
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